appezid oo cther relarionship that waudd renaire selephone to move it

Fac it o phe vegiest ot a cable cpevator—and they frequently decline t do
sooethent sach syrangenent. In thiy case, telephone has not cooperated
wielh siher comnpany in sy cases,

22 Perhaps an even targer problem is that EAI ~ tor whatever
reamons - 15 not quick about relocating its facitities so that the indicated cable
corrections can occur. It may be that the power company is reluctant to
accept responsibility for its violations, that its crews are too busy or that they
simply do not place a priority on completing this make-ready work.

Whatever the case. the result is that EAI has been a major factor for what
EAT attempts to hlame cable ax the unaceeptably slow pace of correction. The

two photos immediately below provide a vivid example of this.
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fn chis photo, which Ltook. EAT placed anvndergronnd service up the pole outside
cable cArrow #1i As a result. the cable operator cannot move or work on this cable
- ithout the assistunce of powere company crews. The Comeast cable is pinned to the
cole by cdectric wires CArrow B2 which, by eode zhould be 407 above the cable

eaen pzion ke Ol botton Diack tae watl the fiber “snow shoe” tArrow #3000 1t 18
s Mrom the position of these faoilities that cable was installed first. Despite
Pl dean Coneast, EAL SUEb Fis noi corrected This clear hazard. Location: Little
Fock Uhaversity Ave,
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This photo. which 1 ook, ~shows and EAT street-light bracket installed both below the
tedephone facilitles tArveny #1 and above the cable Lelevision facilities tArrow #21. It
(= very obvious that this sirect Hght bracket could not have been installed before the
able television aad tetephons strachments because the strect light brackets are
Destalled o dops of the conunnnieations ctities, This s one of what 1 would
=Tkt Lo e many Hhousands of exainples in Arkansas that contradict BATs
crelAY amscrTlon Baat elecirie facilities salways ciome before cable, Loeation:
Asekenovitie, AR N Firss St

230 Falistine the conperation of all parties on the pole iz one of the

cs O et A basades o PRI dispade s My copeerns with the way in which

coned and executed this ingpection should not in any

R R il e sty inapections . I done Correcii
N - : © ' L -

e gy thes Can v stasble o sl atiaclng parties, Muach of sy work is

co et e g ek U e e oo, Thie ext shivee

s e e e e dh e et e and doneration oo
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T phoso. which | tack, ~hows 4 common problen throughout Little Rock where
new traffic signals are installed on long horizontal arms over the rondway by
covernmental agencies, o aodoing they push the cable and/or telephone tacilities
dp often creating violations with cable Lv, telephone and electric lines 1 Arrow #11.
Thes: Lvpes of problenes a-ed cooperation and sood communications directed and

Fthieand by the power company, Loeation: Litt ke Rock Gever Springs Rd. at
i‘.-.-"i;‘]i"nl:.-:j Rl
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inonhis photoowhich | roak BAT has installed a new Mood light bracket tArrow #1.
below s riber-optie ciable t Arrow #21 now awned by a competitive telecommunications
company as well as triplex secondary fo the light on the next pole installed by EAT in
polation, s e puinted ous elsewhiers Entergy installed this fiber optic cable tArrow
wrom elesre Qalation ol the NESC ot o fame o which it was a part owner of the tiber

|
vertture thot used ro own this fiber strung throughout Little Rock (often in violation),
Lol Dittle Rock Unis eraity Ave
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Ire ehis photo, which T ook the mew Tood lights on Loth of the poles shown (Arrows 15
are the only things zeirved by the transformer tArcow #25. This indicates that all
these favilities were placed long afier cable was in place. (! address this i=sue in
crecuber detdl when consideriog AOTAS False promise Number 3) BEATs wriplex wire
Aerow E3trom the tran-tormer pote hangs below the tiber-optic tArrow #4) 1o the
s violaton, U =hould be 507 above this [iber-aptic cable. A fiber optic cable
veev e dnstailed I ne slectric =upply space Gt non-conducting or in the
cemmunication spoce bt not in berseen, which s the communications worker
cdely ot These fher-optie tacilifios gt @0 be part-owned by Enterey. Tocation:
Lortle Rock Uneverain, e

and pplementing satery progras

1Lis

3

A soctude plant vaspections and irining of personnel working o and
et bt e e oty prateestonal thne Doty

o R I Y AR F R EE T SUR N PBT sy ve ar auddit b |'l\'.‘~'i;,_’_'1"ttf‘-‘ﬁf vl ihat

R aeen et e e o e cnpiness b thnaoht s wirh
. .
ISP Lobe Solen rEG it




i ohed before the incpection is undertaken. This bu y-1n i most readifv

faeihtared vith plenty of whance rotice fo ihe other payries ( phone, cable

“tier, Bransportation departments. ete.t, and their active - even proactive —
practicipation i the procsss.

95, Because 1 have worked for | arge and small power companies, I
anderstand that sometimes it can be difficult to enlist the cooperation of all
parties in a safety inspection. On the other hand, I believe that even in those
difficult circumstances it is a mistake and unreasonable for a pole owner to
approach pole tenants in a punitive fashion, as I believe Entergy has done
here. It is much more productive to approach these problems in a cooperative
fashion becanse the pole owner often creates more problems than do

attaching parties. as these next two pictures illustrate.
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Phis phaoto which Tiook. shows two street lights. The brackets are not grounded
sarrow #1+ Thiz violazes KAL construction standards which are shown in the
Airgrams attached 1o some of its sgreements. Even though EAT and USS purport to
pevoncel e about plant sateiv, 155 did not check {or this EAIL violation., Tweniv
drches of S0pAralion is reguied 1or un grounded street light brackets. Tn addition.
the “romex” oy pe wire to power the lights hangs down beside the pole in violation
cArrew B2 ocation: Little Bock TSP year of 928 Townsend St
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Thix phota.schich 1 rook of the wame tvwr fights, shows the old bolt tocation tArrow #1)
where Comenst cable artachment previously was Jneated less than 127 below the

ight leads tArrow #2) and less than 207 helow brackets not grounded (Arrow #31.
Cenenst vVisited this pole to resolve a suiving problem which LISS had notified
Coracast Lo correct. U8 had notified 1AL to raise light leads to 127 above cable but
naothing eize. While correcting the guving, Comeast lowered its cable to obtain NESC
coraplnnee Troms the ongorounded brackets and law light leads which EAT had not yet

rateed. Vhese vialations still exi=0 and migst e corvected. Location: Little Roek 100
Stocear of 9% Tonvnsend =i

False Premise No. 3: All of Power's Facilities Were Installed Before
Cable’s, So Cable s Responsible For Almost All Spacing Violations
On Entergy’s Poles.

A occ e FAT st ses sale it Becanze cable operators
Pttty B besn the thiva attscher on poles dafter the elecrric andd
e P LA PR EY EE IS NP DIE PR IARTERN f.:'-s"‘ﬁl!?'f- SRR RTINS “?-l[)it: f‘r'!.)f"?“."i,tjnl“ﬁi (AR .}‘f.f":\'i"
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cosvihaser o ineratl i facilivies Jong atter cable’s s tizchimenis have been
pioeed. Yogntie meriecs woor-e b continnes to thes day to place it plant iy
violatior, off=n cvearing gravely dangerous gitaations.

ey Fiva o persenslly withesged cable televigion lines installed over
a $0-vear perivd in every decade beginning in the 1960z, Aerial plant—
electrio snad connmunications—is built today in much the same way that it
was built in the 1960s.

28.  The first things to be built are the poles and the electric lines
that are located in the top portions of the pole. Historically, telephone
companies installed their facilities in the “communications space” which
hegine below the “ecommunieations worker safety zone™ (*CWSZ™). Cable
television attachments usually were the third set of attachments to be placed
on the pole, typically above telephone, and in most places — except where
competitive fiber-based carriers are present — the last set of communications
attachments before the CWSZ and telectric) supply place. The following

diagram illustrates the different zones of a “typical” utility pole.
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This dingram which is attached to at lesst some FAI pole
standard EATL pole space aliocation. This
SO At ions Spa

agreements shows g
alloeation includes five feet of

~a Haneh communications worker safety zone "CWSZ" and
cight feet of cleciric BUPply space for a 40-foot pole. 1 The hand-written notes in the
rizht marein are meine s
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Cle e e dizerons A fhe Tt is what iz referred to as the

|
i
T
-
-
|

e b s cgaveent i chat this equence of attachments (electric.
fee s e e et oy e n Al prover thar cable as the "last man en”
iasi Lo e vresied the vidlations This aroument overlooks one critical fact,
the omissicn of which creates an abeolutely falge picture of plant conditions.

200 That fact i= that pover companies ugually install transformers
and secondary voltage wires snly at the time that they are needed to supply -
power to a dwelling or other : tructure. The poles will be there, and high
voltage electric lines will be there, but the transformers and secondary

voltage lines to homes and businesses are only installed if electric service is

nceded. If electric service is not needed at a location, there is no transformer.

Many of the violations that EAI assigns to Cable Operations were not created

Ly cable at all. They were created by the electric company when it installed
transformers and electric scrvice drops (aerial or underground) in some cases
decades after it set the poles and the cable operator had placed its facilities.
This is not an isolated oreurrence. Some good examples appear in the

photographa that follow.




e e b m b+ AT+ ot et 1+ a2 | AT A e st

- 22A -
One of FEntergy’s central contentions is that electric facilities always are on the poles

fir-t and Lthat ca

ble facilities slways come later. This is 50 it can Argue that
whenever there are clearance violations, they have been created by cable.  This
photo <Jvess thit this = nor irae. The three-phase transformer bank depicted in this
proci o s cre nsballed withon blie Just several months o provide electric service to a
new MeDonalds restaurant. The poles and the cable television attachments (Arrow
21 weie sastalled hefore 1he offending riser conduits iud transformers. Cox was
attached in compliznee. The new transformer cans (Arrow 425 the grey "riser”
codduin i Arrow #3oand the electric wires cArrow #41, were installed after cable,
There are 1o more than a few inches of separation between the hot electric wires
caming st of the riser cAreow #8350 and Cox’s Bacllities s Arrow £1), The NESC

dvagd sbes et fhere should be 40 inehes hetween the eiser cable and the Cox
attachiment | boeties e thae thiz pole was =et by EA] to provide adequate vertieal
esranee ahiov = the new drivew ay ot the MeDonulds, These photus were taken
21 the dAlreerion o e fF Goolld of O
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This photo which 1 took, presents another goodl exaple. It shows un BEAI
sevondary underground serviee riser pipe (Arrow #1) stopping more than 12 inches
below the cuble television fucilities 1Arrow #21 located on this pole. The NESC
sojuttes Lhie electric conduit Lo be 40 inches above cable. You can see that there ape
v anderground service drops running from the transformer and the loops coming
cutoof the transformer are very sloppy (Arrow #3), Putting the proper length of
sosiunt and placing the loops correctly could have been done easily. Underground
Service eisers such as these are osustly added long after the cable television facilities
bave been inztalled, Other examples of poorly installed electric facilities that went
i tong afler cable appear in the nexu phioto. Location: Jdacksonville, AR Alley
betweern S Bailey Blvd & N0 Saumes St
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Thix photo. which T took, shows an BAIL service to a new traffic signal. Electric
power to zupply the tratiic signal is wired by the governmental ageney or coniractor.
Mhevelcopdaatwirh beeosres D 120 ol poweer s oo nnod up this pole s Arrow #1
bothte case. BAL should not have made this connection because of this NESC
stolation. aad requived the condnit owner o extend the conduit to 40 inches ahove
cihle television. You con see several exposed wires hanging beside the pole next to
Fats secondary on the ieft of the pole < Aprrese #2010 This is » blatant violation of the
NESCs Hrineh rule. Conneciions 1o« new seivice dn this case tradfic) must be 40
tichies above cablas EAF should remedy this by placing # *u-guard”™ iwhich s
wasentally cne-Ralla plasiic conduit over the tradfic <ignal leads, or require he

e of e brsiic enad oo extendd the wearther head up to 10 inches or more above

S Locatlune Fackeony e, AR Sudn S0l 8. Bidley Blva.

fr] RENE RN fi‘-‘,"' R N f'ﬁs; it 15:-_ 3 NUEYES T‘Q;!‘hfﬁ' :A'r'-«d ey Fiosfypens

st g sses veqiere ews electrie snsraliatians e sparsely popninted
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withitittls witial develeprent. Thousands of examples of these clean poles
car ol be soern especially in outlving areas, Thev contain slmost no pole
spaee Violutiens hecause asither vower, telephone. nor CATV have added any
divope or cther Facilities (o those poles.

32, But again. as areas develop and homes and business replace
open fields and unpopulated areas. the need for electricity increases and
more transformers, services drops and other electric facilities are installed.
In many of the Arkansas cases I have observed, the power company installs
their facilities improperly and creates violations by installing them too close
to cable and telephone. Frequently. EAI replaces a pole or adds another pole
between two existing poles and does not leave space for cable television or
telephone to transfer or attach in compliance. Again, the installation of
these electric facilities are a major source of NESC violations, which
sometimes create very serious safety issues. The next photograph provides a

vivid example of this.
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Chis photo, taken ot the direction Jeff Gould of Cox Communications, shows a multi-
pote plattorm-manted voltage regulator that Entergy hag installed ofter the
instakiavion of copimunications facilities. Note on the center pole the steel bracket
CArrow #1:that has completely boxed in the two zets of communications lines on the
poles. The top line is the cable attachment tArrow #2). KAT set new poles. pulled
(ox's eable down and physically forced it beneath a holt through one pole (Arrow #31.
EAL bt its neatral wire helow the telephone cable tArrow #4). Neither eable tv nor
e dophone i attached to either pole or bonded to the pole grounds. This creates a
very dangerous <ituation In installing these facilities Eptergy has violated NESC
rulex cable tv, telephone and BAL standards. This photo shows that EAT has a lack
S nnderstanding of the NESC Jack of training, no inspection of new construction

s o complete disregard for users of the communications space. Electric companies.

ke communicatinm: companies from time to ihme must add new facilities to their
acbworks  But they miust do saio a way that respects the righus of uthers o oecupy
the polessmchiding providing adeguate notice of the work that they wizh o perivrm
a1 8 he et

False Premise No. 4: Every Entergy Pole Attachment Standard Is
Reasonable And Must Be Complied With.

ol As vas caiined o the Complaiet cond the declarations of ACTA

eresentarsoos EADsnd s comteacsor 1SS are neposing a number of

P, e e T S e peae | T rwa e £ nn 1 Wtk



ENRR oY T A X ITTCT I I
a4 Compladnsns Fave selnocleaged ther eeviaim low cables,

vertatie v les o ey wires e bain close separations between power and
cable TV create veliability ks and/ov hazards to utility workers or the
pubiic. Thess sre the Kinds of itens that should be corrected and—contrary
to Entergyv’s assertiong—ricable operators are working today to do this.

35.  To assist in thig effort, Comecast has requested from EAT a list
that prioritizes the violations that should be addressed first. EAI has refused
to provide this hist. After first stating in a negotiation (the May 26, 2004
meeting that T discuss in detail belaw) that it would provide such a list. EAI
later told Comecast that Comecast already had a list of all vicolations found and
that it was Comcast’s obligation to sort through the list manually to
determine priorities. This is just one of innumerable examples that
exemplify Entergy’s “it’s vour problem not ours™ approach.

36.  Moreover. EAT refuses to accept NESC compliance with certain
rules as a solution to existing or future compliance, even in himited
circumstances, while adopting NESC basic provisions in many others. Its
refusal to accept reasonable interpretations and applications of the NESC
has been a very significant impediment to resolving this matter informally. 1

can provide a very significant example of this.




KA] Will Not Agree 'To Reasonable Standards
Beo After well aver a vear of impasse between Entergy on the one
hand, wod Alliance and Comeast on the other. in approximately February
2008 Clewecast requested A meeting with senior people at EAT in an effort to
resolve ithis dispute.

38, As T understand it. Comeast made a personal appeal to EAL's
President and CEOQ Hugh MacDonald. This meeting, which I attended,
eventually was held on May 26, 2004 and to me seemed promising because it
established a real dialogue among all the parties: EAL the cable people and
UUSS. In fact, one of the outcomes of that meeting was that a “committee” was
established to finalize engineering and construction terms that the parties
would use to make the necessary plant corrections going forward. The main
nutcome of that meeting is that the parties had a good start on setting a
foundation on reasonable engineering standards. They al¢o established a
tentative plan of action.

39.  After much delay by EAI the first committee meeting was held
35 davs later on June 30, 2004. The "“minutes™ of the May 26, 2004 meeting
were presented to the committee by EAI. The following paragraph in bold
print had been inserted as the first item in the "minutes.”

Any exceptions to contractual requirements agreed to at

this meeting, or future committee meetings will only

apply to pre-existing conditions that meet all NESC

requirements. All new installations and attachments

must meet all conditions and requirements of the
contract.




L s A bbbt SR 5 it AL o i it £ i

Sy [ participarcd in boeth the May 26, 2004 and the June 30, 2004
eetiogn, Nothingy wag menticacd mothe 3ayv 26 meeting about the
pestrictions contained in this ingert. Since the fivet sentence is confusing. we
arked Botergy several questions at the June 30 meeting, EAIL defined “pre-
existing conditions” as only poles that had been reported by USS to have a
violation. EAT further explained that all existing poles (or conditions) not
identifted by UUSS as violation poles. all poles presently included but modified
in any way in the future and all new pole attachments would be subject to the
different EAI standards.

41.  We objected to the addition of these added restrictions as
unreasonable and impossible to keep up with as field conditions change. It
was absurd. EAI stated that the clause was non-negotiable. Getting
nowhere on this point, the meeting finally moved on to attempt to resolve and
clarify the few remaining issues that had not been clearly agreed to at the
May 26 meeting.

42 Significant progress was made on the NESC rules and
interpretations which EAI and USS would accept for clearing “past”
violations., These included accepting 12-inch separations in spans between
communications and neutral and 30-inch separation at poles. Other NESC
rales reoarding guying. marking guyvs, power =upply rules and street lights

were digsenssed and tentative agreements reached.




sociher sheoltuee!ly ersantind ooind omowhieh BEntergy rebused to

Broalie o s oot et agee fo begin fo provids Advance notice o

Cemenzi ae reqived by vhe contiact. hetore bailding down on existing poles

s visbodan, Thine Reply Dectararon is Sled with emnples of where just a
nttle bit of communication bevween AL and 1ts comnsunications attachers
vould prevent mefticient use of pole space, subsequent costly corrections and.
most important, unsafe plant conditions.

44  EAI also insisted that USS must only approve plant conditions
meeting the almost agreed-upon NESC rules that differed from EAI contract
on a pole-by-pole basis. This. of course. would required much more time and
expense to cable operators. In sum. the spirit of cooperation that marked the
first May 26 meeting was entirely absent from the June 30 meeting.
Nonetheless, the next committee meeting was scheduled and held on July 7,
2004,

45.  Little progress was made at that or subsequent committee
meetings. EAI added language that sought to require Comcast to secure a
professional engineer certification on a pole-by-pole hasis that the facilities
comply with NESC rules because thev comply with NESC editions in effect
when built. In addition, EATI refused to consider its absurd requirement
limiting negotiated enginecring guidelines to past-identified violations.
Despite the fact that no final agreement was reached. Comcast notified EAI

thar it was proceeding to correct Vinlations without a complete agreement but

PSSOV SIS - S
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bazed in part np negotiated gutdelines and NESC compliance. It has
cottinued with ils corrections. 1 reviewed the Declaration of EAT's David
lniman. While he tried to make it seem that EA]l had been accommodating.
iy strong view ix that Entergy scuttled what could have been a reasonable
and workable arrangenient.
FAI Has Distorted The NESC And Its Application

46.  EAI has groszly distorted the terms and even the purpose of the
NESC. The Inman Declaration provides a strong example. At paragraph 35
of his Declaration, Mr. Inman states: “EAI has attempted to accommodate
the Cable Operators in the past by permitting them to remedy past violations
by bringing those facilities into conformance with the applicable NESC code.”
As with much of what EAI has submitted here, it is not just what was =said
and who said it. but what is not said. The truth, as indicated, is that
Entergy was not going to allow the NESC to apply to all past violations, only
the poles on which USS had discovered alleged violations. As to future
installations, and as to all poles on which USS had not identified violations,
thiz statement from Mr. Inman is silent. This means that the NESC was not
going to apply. but EAI's unpredictable and unreasonable standards were.

47.  For example, these standards are unpredictable because EAI
reserves the right to change them at will. Every new NESC edition has cade

changes but also allows existing tacilities in compliance with prior editions of




the eode to be Crandfathered. EAL vefuses to respect this critical provision. 1
addeeze this corrnption of grendiathering in greater detail elsewhere.

150 Thie ix not to say that there should not be situations where the
utility s standards exceed fhe NESC hagic provizions. This can be a perfectly
reasonable approach to take,

L9 For example, during the design and installation phases of pole
and electric facilities there are a few basic things that must be done. First,
FAI must provide adequate space on the pole for its facilities (and possible
expansion) and for other attachers. Second, it must actually install its wires
and equipment consistent with the plant design and the space allocations.
Third. communication companies. including cable operators must comply
with EAI standards and attach consistent with EAI's reasonable space
allocation and requirements. A point that simply cannot be over-emphasized
12 that the NESC iz the foundation that underlies such additional utility
specific standards. The heated argument that Entergy makes in its legal
papers that the NESC is the absolute minimum standard to be followed
fundamentally misconstrues the NESC. A critical element to understanding
this most basic point is to examine closely the Declaration of EAT's expert,
Mr. Dagenhart. | know Mr. Dagenhart to be very knowledgeable about the
NESC, and he and his firm have a very good reputation in the utility

community. Note well that Mr. Dagenhart has not provided any support for

EAL: extreme view that the NESC iz an absolute minimum standard. In fact,
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fhe MESC Handbook te Bich many - fncluding caveell - fnd very belpiul in
working v vhieae issaes ) whick fe cdited by My, Dagenbavt's bosiness
arsieials Alan Clapp states:

Liv eszence, rhe riles of the NESC give the basic vegquirenients of
construction that are necersary for safety. 1f the responzible
party wishes to exceed the requirements for anv reason, he may
do =0 for his own purpose but need not do so for safety purposes.”
tmy emphasis) The Handbook also states: The 1990 Edition of
the NESC was specifically editorially revised to delete the use of
the word ‘minimum’ because of the intentional or inadvertent
misuse of the term by some to imply that the NESC values were
some kind of minimum number that should be exceeded in
practice; such is not the case.

50.  While I believe that this passage speaks for itself, I want again
to emphasize that Mr. Dagenhart does not render an opinion to support this
central FAT contention. Again. it is not simply what is said and by whom, but
what is not said—and by whom. I believe that this is particularly significant
because, in addition to all Mr. Dagenhart’s other credentials, he serves on the
NESC Standards Subcommitice for Purpose, Scope. Application, Definitions
and References. See NESC 2002 Ed. p. viit.

The Rules Exceptions Contained In The NESC Are
“ritical Components To The Rules Themselves

51.  Another example of Entergy’s misunderstanding of the NESC is
contained in the Declaration of Lonnie Buie. Mr. Buie states: “What the
complainants truly argue. in general and obscure terms, is that
communications attachments may meet certain complex conditions to fall

within exeeptions to the basic NESC provision=.” Buie Dedaration Para, 28




He svpucs i cesence that the exceptions are not basic provisions of the
NESC He i wiong.

53 Rule 015D, of the 2002 NESC (Intent) states: “Exceptions to a
rule bave the 2ame toree and effect required or allowed by the rule to which
the exception applies.” But Mr. Buie states: “NESC by its own terms is a
minimom standard.” But then Mr. Buie quotes Rule 010 of the NESC! which
contains the “basic provisions...for safety...” Prior versions of the Code used
the word "minimum” instead of “basic,” as it now appears. The NESC
Handbook. Fifth Edition. which I quoted above, but which bears repeating
here) explains why. “The 1990 edition of the NESC was specifically
editorially revizsed to delete the use of the word “minimum” because of the
intentional or inadvertent misuse of the term by some to imply that the
NESC values were some kind of minimum number that should be exceeded in
practice: such is not the case.” So Mr. Buie is wrong about the force and
effect of exceptions in the NESC and indulges in precisely the kind of
“misuse” of the Code that the 1990 Edition “specifically editorially revised”
out of the text.

53.  But Mr. Buie does not stop there. Yet another misa pplication of
the NESC is found at Paragraph 45 of Mr. Buie's Declaration where he states
that grandtathering was first adopted in the 1977 NESC and that facilities
imstalled before 1977 would not be eligible for grandfathering. Rule 202.B.2

of the 1977 NESC' states: “Existing installations. including maintenance




